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OPINION

Inthisappeal, granted pursuant to Rule 9, Tenn. R. App. P., intervenor has appealed
fromthe proceedingsintheTrial Court, after remand by thisCourt, pursuant to its Opinion on March
22, 2004, regarding the class action settlement which had been approved by the Tria Court.



Inthat Opinion, wefound that thehomebuilders motiontointervenewaserroneously
found to be untimely by the Trial Court, and we held that the homebuilders should have been
allowed to intervene as of right pursuant to Tenn. R. Civ. P. 24. Further, the Court ruled that the
settlement would be stayed “ until theintervenors are all owed to participatein determination of their
rightsinthisaction”, and explained that the intervenors should “ have the same power asthe original
parties, subject to the authority of the Court reasonably to control the proceedings in the case.”

After the mandate issued on June 1, 2004, the Trial Court held a status hearing on
June 2, 2004, to determine how the case should proceed, and entered an Order on June 4, 2004,
ordering the intervening homebuildersto appear at a status conference on September 27, 2004, and
to*“ be prepared to identify with specificity their individual legal interestsimpacted by the Settlement
Agreement”. The Order further provided that since this “provides the Homebuilders with an
opportunity to participate in this action so that their rights can be determined, the Court finds that
the Settlement is no longer subject to the stay imposed by the Court of Appeals.”

Theintervenorsfiled an Objection to Order, asserting that they had not yet been fully
heard and objecting to the Trial Court’s lifting the stay imposed by this Court. The Court held a
further hearing on July 23, 2004, and denied the Motion to Dismiss, and inter alia denied the Motion
to Reconsider, but did grant the intervenors a stay of the settlement with regarding any clamsfiled
by the homeowners of homes built by theintervenors, and granted permission for thisinterlocutory

appedl.

Intervenors argued that this Court’ s prior Opinion requires the settlement should be
stayed until they can fully participate in the case to the same extent asthe original parties. But on
remand, the Trial Courtimmediately lifted the stay and told theintervenorsthat they had to “identify
with specificity their individual legal interest impacted by the Settlement Agreement” at a later
hearing. Intervenors argued that since this Court had already found that they had interests which
would be impacted by the settlement and thereby allowed them to intervene as aright, the Trial
Court had no basis to require them to prove this further, and should have simply stayed the
settlement until intervenors could challengeit initsentirety. Intervenors assert that they should be
treated asif their Motion to Intervene had been granted prior to the Trial Court’s approval of the
settlement.

Class counsel admitsin the Brief of Appelleesthat class counsel and Dryvit “urged
the Trial Court to allow implementation of the Settlement to continue upon entry of an order
providing for the participation of the Intervenors’, and that they sought to determine what the
intervenors' rights were by discovery. Class action counsel argues that discovery revealed only 4
houses built by the 2 remaining intervenorswhich could possibly have claims, and that none of those
homeownershad filed claimswithin the claimsperiod, and further “ have not brought claims against
the Intervenors and are not likely to do so.” Even so, class counsel argues that the stay as to these
homes only which was imposed by the Trial Court is sufficient to protect the intervenors' rights.
Dryvit agrees with class counsel’ s position.



Appellees’ basic concern is that the broader stay damages both Dryvit and class
members by delaying repairs and resolution of claims unnecessarily, and that this Court’ s holding
that intervenors had aright to intervene is not an adjudication of the merits of their claims.

The intervenors contend, that they should be treated as if they were original parties
to this action, but this does not mean that they have aright to keep the other parties from entering
a valid settlement, or to “undo” the settlement that has been made. Other courts have long-
recognized the rule that a nonsettling party cannot object to the terms of a settlement which does not
affect itsown rights. See Weight Watchers of Philadelphia v. Weight Watchers International, 455
F.2d 770 (2™ Cir. 1972); Inre Fine Paper Litigation Sate of Washington, 632 F.2d 1081 (3" Cir.
1980); Inre School AsbestosLitigation, 921 F.2d 1330 (3" Cir. 1990); Geier v. Alexander, 801 F.2d
799 (6™ Cir. 1986). However, “a nonsettling defendant may object to a settlement when it can
demonstratethat it will suffer someformal legal prejudiceasaresult of the settlement” - formal legal
prejudice can result from a settlement which * purportsto strip the nonsettling defendant of an action
for indemnity or contribution.” Geyer v. USX, 896 F. Supp. 1440 (E.D. Mich. 1994); seealso Lesser
v. Burry, 724 N.E.2d 1227 (Ohio Ct. App. 1999).

Theissue herein, however, iswhether thetria court properly lifted the stay imposed
by this Court before a hearing could be held. This Court imposed the stay in order that the
intervenors could have their day in court and protect the rights of any in this action, before those
rights were compromised in any way by the settlement.

The basis for the stay was to ensure that al evidence pertinent to the fairness and
validity of this settlement be heard, whether put forth by the intervenors or anyone else. The Trial
Court refused to hear intervenors' evidence regarding the propriety of the settlement in the original
fairness hearing, but there is no question that, in a class action such as this, the Trial Court must
exercise“the highest degree of vigilancein scrutinizing proposed settlements’, and acts asatype of
fiduciary for the class members. See Reynoldsv. Beneficial National Bank, 288 F. 3d 277 (7" Cir.
2002). Courtsrecognizetheimportanceof thetrial court’ srolein approving classaction settlements,
and have required the trial court to take extra care when determining if the settlement is fair,
considering al thefactorsasthe“risk and likely return to the class of continued litigation”, therange
of possible outcomes and probability of each, whether class counsel’ s fees are proportional to the
incremental benefits conferred on the class members, etc. 1d. A review of the transcript of the
fairness hearing in this case reveals that the Trial Court’s scrutiny of the settlement was cursory at
best. TheTria Courtisdirected to conduct an additional fairness hearing as soon as practicable so
that the intervenors' rights can be determined.

The class counsel at oral argument and the appellees’ briefs state that they “have
made clear that they will not object to the Intervenors' presenting argument concerning any aspect
of the Settlement”, and that they wel come scrutiny of the settlement, and that they will agreeto same



in the interest of putting an end to the litigation.* Asthis Court noted in its prior Opinion, “This
action has such far-reaching implications that consideration of all opposing points of view is
imperative.”

The caseisremanded for an additional fairness hearing, allowing the intervenorsto
participate fully and present any and all arguments and proof which they feel are necessary for the
Court’ s consideration relevant to the settlement. Further, this Court lifts the stay it imposed during
this appeal on the condition that no legal prejudice results to intervenors' rights to contribution or
indemnification which they may establish against any of the parties.

The cause is remanded with the cost of the appeal assessed to the original plaintiffs
and defendantsin the class action. The stay issued by this Courtislifted. The partial stay issued by
the Trial Court remainsin place.

HERSCHEL PickeENS FRANKS, P.J.

! This, of course, is a change in their position in the origina proceedings, where they
vehemently opposed intervenors from being heard.
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